January 27. 1766. 


ANSWERS 


1 


JohN BRUcE and Company, Printers 
in Edinburgh ; 


+ 0 "os © 


PETITION of DAVID BEAT Merchant 
there. 


N HE printed bills in uſe to be diſperſed or placarded 
| in all theatrical, performances, for advertiſement 
to the publick of the entertainment that is to be 
exhibited, are univerſally known and allowed to 
be the moſt uſeful, profitable, and neceſſary article of ex- 
pence attending theſe exhibitions ; as it is by means thereof, 
hat notice is conveyed to all ranks and degrees of perſons, 
doth of the exhibition itſelf, and other intereſting circumſtan- 
es, as may induce multitudes to attend theſe meetings. 


bncert-hall has, for a courſe of years, gained by the en- 
rtainments there exhibited, theſe public bills may, with ju- 
ice, claim ſome degree of merit therein; ſo that, if any 
he debt, contracted for the purpoſe of theſe exhibitions, was 
have a preference, thoſe who furniſhed the bills and ad- 
ruſements have a juſt title to be preferred. 

Theſe entertainments were ſo acceptable to the better, or 
dre polite company frequenting this city, that Henry 
om/on, and others, did reſolve to raiſe, upon their own ex- 
ice, a hall fit for theſe exhibitions; in the view of hn 
they 


And as it is no ſecret, what immenſe ſums the Canongate 


2 


Was; 


they procured a leaſe for 25 years, from Richard Cooper en- 


graver, of that area in the Canongate where the concert- 


hall was afterwards erected, and properly furniſhed with 
ſcenes, cloaths, and other decorations, at a very conſiderable 
expence. 

The dramatis pet ſonæ neceſſary for exhibiting theſe enter- 
tainments, collected from all different quarters, are, for the 
moſt part, ſuch an unruly ſet of people, that a good un- 
derſtanding cannot long ſubſiſt between them, without 
ſome perſon of authority being placed at their head, who 
may have the management and direction of the whole ma— 
chine: Where that is wanting, they ſplit into parties and 
factions, whereby the whole fabric is endangered. And 
ſuch, in particular, was the ſtate and condition of this con- 
cert-hall, when John Lee, a theatrical performer of higher 
character than any that had ever been in this country, yield- 
ed to the invitations he had received of coming down to E- 
dinburgh, to take upon him the management and direction 
of this concert-hall. 

It was with difficulty that thoſe who were already in the 
adminiſtration, and who were alſo proprietors of the hall, 
could be prevailed upon to quit the helm. But as moſt of 
the beau monde, with whom John Lee ſtood then in high ta- 
vour, intcreſted themſelves warmly in his behalf, it produ- 
ced a reference and ſubmiſſion between the original propri- 
etors and ſundry of their creditors, and the ſaid John Lee ; 


March19;3, whereupon a decreet arbitral was pronounced in March 
Meſſr- Lock- 175 3, decerning and declaring the tack of the ground, con- 


h-rt and El- 
liot's decreet 


arbitral. 


Y ing vears of ſaid tack 3 and to implement and perform all 


cert-hall, and other buildings raiſed thereon, ſcenes, ma- 
chinery, cloaths, and whole other appurtenances, to belong 
to the ſaid John Lee; and, on the other hand, decerning 
and ordaining John Lee in payment and performance ot the 
particulars therein after mentioned; wiz. In the i place, 
To relieve the ſaid Henry Thomſon and others, the original 
proprietors, of the tack duties then reſting, or which ſhould 
thereafter become due to Richard Cooper during the remain” 


other 
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other preſtations thereby incumbent upon them. 2dly, To 
pay at the terms, and by the proportions therein mention- 
ed, to the ſeveral creditors therein ſpecified, the particular 
ſums, to the amount of ſeveral hundred pounds, of debts 
contracted on account of the concert-hall. 3d/y, During 
the remaining years of ſaid tack, to pay to Edward Augu- 
us Davenport, for himſelf and wife, 1 J. 5 5. Sterling week- 
ly, and the like ſum to Hilliam Berry, another performer, 
tor himſelf and wife; and to allow to each of the ſaid Ed- 
ward Auguſtus Davenport and Witham Berry, during the 
continuance of ſaid tack, a benefit night to each of them- 
ſelves, and half a benefit night to each of their wives, once 
every year, between the firſt of November and firſt of A- 
pril; theſe annuities to be reſtricted to ſo much a leſſer 
ſum upon either of their deaths, or that of their wives; 
but under this condition, that they and their wives ſhould 
perform due and regular ſervice to the ſaid John Lee in theſe 
theatrical entertainments. 4hly, To make payment, du- 
ring the continuance of faid tack, of 50 J. Sterling year] 
to the aforeſaid Henry Thomſon, proviſo that the ſame ſhould 
ceaſe, in caſe of the ſaid Henry Thomſon's dying, during the 
currency of the leaſe. 

The decreet arbitral contains various other decernitures 
unneceſſary to be mentioned; but from theſe above ſtated, 
it will be apparent to your Lordſhips, that tho' Lee was 
perſonally decerned in payment of the tack duties and an- 
nuities above mentioned, it was manifeſtly underſtood and 
intended, that theſe ſhould be burdens upon the concert- 
hall and its appurtenances, and. to be paid out of the pro- 
lits ariſing upon the entertainments therein exhibited:; 
and as, by means thereof, Lee was naturally led to think. 
that he had thereby ſecured a laſting and profitable eſta- 
bliſhment, upon the faith thereof, he launched out into a 
very great expence, in meliorating and improving both the 
hall itſelf, ſcenes, and other machinery, and in purcha- 


ing ſuitable dreſſes correſponding to the different perſona- 
ges that were to be repreſented. 


? 


But, 
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But, as popular favour is ſeldom of long duration, Tee 
fell into diſrepute, whereby the profits of the concert-hall 
began gradually to diminiſh ; and as he was thus diſabled 
from making theſe payments out of the profits of the hall, 
which his creditors had been made to expect, they threatened 
him with diligence both perſonal and real; which, if not pre- 
vented, the houſe, with all its appurtenances, muſt ſoon have 
been pulle to pieces, and a ſtop put to any of theſe exhibitions. 

Matters ſo ſtanding, Lee naturally applied himſelf to 
thoſe gentlemen by whoſe favour and countenance he had 
hitherto been ſupported: And having laid before them a 
fair ſtate of his affairs, both of the debts he owed, and of 
the funds he was poſſeſt of, which were none other than 
the tack of the concert hall, ſcenes, machinery and cloaths, 
terms were propoſed and concerted for denuding him of his 
right to the premiſſes, and veſting the ſame in theſe gen- 
tlemen. | 

In purſuance of this concert, Lee, by diſpoſition, dated 
27th December 1754, conveyed his whole right to the tack, 
concert-hall, and whole other premiſſes, in favours of Lord 
Elibank and the other gentlemen. | 

Tho' by this diſpoſition Lee had acknowledged payment 
of 5001. as the ſtipulated price, it is an agreed fact, that 
not one farthing thereof was paid to Lee himſelf ; but that 
316 J. of it was retained for the gentlemen's relief of a bond 
which thev had granted to Mowbray and Clapperton, two of 
Lee's creditors, who were threatning immediate diligence; 
and, for Lee's ſecurity of the reſidue, one of the gentlemen 
gave a declaration to Lee, for himſelf, and in name of the 
other diſponees, bearing, * That altho' the diſpoſition bore 
the receipt of the price of 500 J. yet there was truly paid 
by them but 316 /. by a bond they had granted for that 
©4 ſum to Mowbray and (lapperton; and the remainder of the 
© coo J. was ſtill in their hands.” And it is alſo an agreed 
fact, that this remainder was thereafter drawn out of their 
hands by decreet of furthcoming, at the inſtance of Hug" 


Hamilton merchant in Edinburgh, who for himſelf, and . 
others 
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others of Lee's creditors, had uſed arreſtment in the hands 
-of theſe gentlemen. 

Upon the aforeſaid diſpoſition, a formal inſtrument of Jan: 23- 
delivery and poſſeſſion, was, of this date, taken by the a- A 55 
foreſaid gentlemen, whereby their right to, and poſſeſſion 
of the concert-hall, was publiſhed and made known. 

Whatever ſhall be ſuppoſed to have been Lee's motives 
for entering into this tranſaction, it was plainly a molt un- 
profitable bargain upon his part.— The 500 J. which he was 
to receive as the agreed price, was far ſhort of the debts 
which were laid upon him by the aforeſaid decreet arbitral, 
as contracted by the original owners, not to mention the 
annuities to Thomſon, O'c. to which, by the ſame decreet 
arbitral, he was ſubjected,, during the whole years of the 
leaſe, or the ſums he hanffelf had expended in new build- 
ings and decorations, ſcenes, cloaths, Oc. a great part of 
which was ſtill owing. And for this very ſubject, with the 
benefit of theſe after improvements. made thereon by Lee, 
theſe gentlemen, by the after tranſaction with the de- 
fender, received. a price of 1350 J. Sterling, which, the re- 
ſpondents pfeſume, went for their relief and indemnificati- 
on of the engagements they had come under, and of debts 
contracted in profecution of this ſcheme. 

But be that as it will, it 1s apparent, that however the 
diſpoſition by Lee to theſe gentlemen was conceived in the 
above plain and ſimple terms, various particulars, tho' not 
therein expreſled, muſt have been implied and underſtood ; 

ſuch as, that theſe gentlemen ſhould be liable to the tack- 
duty, during all the remaining years of the leaſe, and to 
the annuities payable during the currency of ſaid leaſe, to 
Henry Thomſon, Mrs. Hamilton, and the other theatrical per- 
formers, who, from thence forward, would become the ſer— 
vants of theſe gentlemen, as proprietors of the concert-hall. | 
For, as it would have been highly unjuſt, it can never be preſu- 
med that theſe gentlemen could intend, that after Lee was 
diveſted of the ſubject in their favours, whereby the profits 
of the entertainments,. if continued, as it was plainly in- 


B rended. | 
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tended they ſhould be, would belong to them, or be at their 
diſpoſal, that Lee ſhould, notwithſtanding, remain ſubject 
to the aforeſaid burdens, which could only be made good 
out of the proceeds of theſe entertainments. And that this 
was the ſenſe and meaning of all parties concerned, is ap- 
parent from what afterwards followed; as Lee, during the 
after-period of his ſuperintendency and management under 
the aforeſaid gentlemen, made regular payment of the tack 
duty to Cooper, and of the aforeſaid annuities, and which 

the gentlemen themſelves did in like manner continue to 
pay, after that Lee was turned out of the manageinent, down 
to the 1758, when, by the contract to be hereafter menti- 
oned with Callendur and Beat, they transferred to them their 
right to the premiſſes, with the burden, not only of the 
tack duty, but alſo, of paying the aforeſaid annuitics to 
Thomſon, Oc. a plain confeſſion, that notwithſtanding the 
ſimple tenor of Lee's diſpoſition to them, their right was 
burdened with the payment of theſe annuitics. 

Matters being thus prepared, and the plan of after-o- 
perations concerted, whereby theſe entertainments were to 
| be continued as formerly, under the management of Lee, 
| as prepoſitus by the aforeſaid gentlemen, there is produced 

Feb. 27. in proceſs a commiſſion, of this date, granted by theſe gen- 
Comiſſion by tlemen to Lee, under which he is ſaid to have ated by 
the gentle- powers delegated from them, and which is of the following 
men to Lee. tenor: © Do hereby give and grant our full power and com- 
* miſſion to the ſaid John Lee, to uſe and vary the ſaid houſe, 
| „ cloaths, and ſcenes at pleaſure, as he ſhall judge neceſſary, 
| fer carrying on the entertainments of ſaid concert-hg/l, and to 
| do every thing thereanent, that we could do ourſelves; de- 
! claring us and the premiſſes noways liable for any debts 
| + * the ſaid John Lee may contract, in carrying on the en- 
tertainments of ſaid houſe: And alſo declarin::, that the 
ſaid John Lee ſhall be accountable and obliged to make 
the ſaid houſe, cloaths, ſcenes, and others, furthcoming 
to us in the ſame, or equal good condition, conform to 
ſaid inſtrument of poſſeſſion and inventory therein r. 
a re 
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* red to. And, laftly, Declaring this our commiſſion to ſaid 
® John Lee, to continue during our pleaſure, and only until the 
* ſame be recalled by us, or the majority of ſaid diſponees, in 
« writing. 

From this deed, of the tenor above recited, it is clear and 
evident as words can make it, that no right whatever was 
thereby granted or transferred to Lee: What powers were 
thereby committed to him, were merely miniſterial, as by 
commiſſion from theſe gentlemen, his conſtituents, which, 
in the reſpondents apprehenſion, imports as clear a prepo/t- 
tura as can be conceived. —2dly, The ſpecial powers there- 
by committed to him, were thoſe, and none other, viz. 
* To uſe and vary the ſaid houſe, cloaths, and ſcenes at plea- 
* ſure, as he ſhall judge neceflary for carrying on the en- 
* tertainments of the ſaid concert-ha!l :' So that, in as far 
as he acted ultra of the above particulars, it was not by vir- 
tue of any ſpecial powers contained in this commiſſion, but 
under the general powers implied in every præpoſitura, or as 
may have been privately concerted between theſe gentlemen 
and him.—3dly, And more particularly, your Lordſhips will 
obſerve, that the commiſſion is altogether filent, as to the 
profits ariſing from theſe entertainments, to whom they 
'were to belong, or how to be applied. The petitioner ſays, 
in name of the gentlemen, that the benefit of theſe was in- 
tended for Lee himſelf; and the reſpondents are willing to 
believe that it was ſo: But whatever they may have done 
ex gratia, there is nothing expreſſed in the commiſſion that 
could have imported any ſuch obligation upon them; nor 
can the reſpondents doubt, that if the gentlemen had been 
ſo diſpoſed, they might have compelled Lee to have ac- 
compted to them for every farthing of the profits of theſe 
entertainments, any thing in this commiſſion not withſtand- 
ing.—4thly, This is further confirmed, from obſerving, that 
no proviſo is therein made, nor any obligation laid upon 
Lee, to pay either the tack duty, public taxes, or any of 
the other burdens to which theſe gentlemen, as proprietors 
of the concert hall, were ſubject, and which were now be- 


come 


( 
come their proper debts: And if it ſhall be ſuppoſed to 
have been an implied condition in this commiſſion or pre- 
poſitura, that theſe ſhould be paid out of the profits, it fol- 
lows by neceſſary conſequence, that theſe profits were in ſo 
far applicable for the benefit and utility of the gentlemen, 
the conſtituents of Lee.—g5thly, This is further illuſtrated 
by the laſt clauſe in this commiſſion, which declares the 
ſame revokable at pleaſure; ſo that, upon a moment's warn- 
ing, they were at liberty to diſcard Lee, and reaſſume the 
management and poſſeſſion. 

And this, in fact, happened to be the caſe: For as Lee, 
probably by miſconduct, had incurred the diſpleaſure of 
theſe gentlemen, his conſtituents, they, without a moment's 
previous notice, turned him out, and took poſſeſſion of the 
concert-hall, and continued to exhibit the entertainments 
by others commiſſioned by them. 

And upon the plan of the argument that is now main— 
tained on the part of the petitioner, viz. that neither the 
gentlemen, nor the concert-hall itſelf, ſcenes, cloaths, Oc. 
were to be liable for any furniſhings made to Lee, in carry- 
ing on theſe entertainments, your Lordſhips will eaſily per- 
ceive what ſevere conſequences this ſummar removing muſt 
have been attended with, not only to Lee, but to all poor 
tradeſmen making daily furniſhings to Lee, for carrying on. 
theſe entertainments. Lee, by the decreet arbitral, was per- 
ſonally ſubjected to the payment of the annuities during 
all the years of the leaſe. By the commiſſion from the gen- 
tlemen, ſuppoſing that to bave been the commiſſion under 
which he acted, he was. authoriſed to make whatever im- 
provements he judged neceſſary for carrying on the enter- 
tainments, Some credit, more or leſs, was in the nature 
of things unavoidable; ready money could not be expected 
for all the furniſhings: He is ſummarly removed this Gay, 
and the furniſhings of the very preceeding night are not to 
be paid, unleſs they can be recovered from Lee himſelf. If 
this is law, in the preſent caſe, it muſt be a hard law: Hut 


the reſpondents cannot allow themſelves to think, that any 2 
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in the world will give countenance to ſuch a manifeſt in- 
juſtice. 

That from this time forward, Lee was no other than the 
manager of this concert-hall, the prepoſutus under the gen- 
tlemen, is, to the reſpondents apprehenſion, as clear as ſun- 
ſhine, from the whole of theſe tranſactions, whereof the 
particulars have been above ſtated. And the reſpondents 
are now to ſubmit to your Lordihips another piece of evi- 
dence, which, were the gentlemen themſelves in court, they 
certainly would not diſpute, becauſe it is their own expreſs 
acknowledgment, and ſhows to demonitration their ſenſe 
and meaning in this matter. 

What the reſpondents here point at, is the contract be. Nor. 1758, 
tween theſe gentlemen on the one part, ames Callendar and png : 
David Beat upon the other part; whereby the gentlemen, gen lemen, 
on the terms and conditions therein mentioned, transferrecl and James 
their right to the whole premiſſes in favours of Cal endar ca RI 
and Beat, for the agreed price of 1350 J. ſterling, payable pet. 
at the terms, and by the proportions therein ſpecified. 

By this contract it is, inter alia, conditioned, * That the 
* ſaid James Callendar and David Beat ſhall be thereby bound 
* and obliged, to free and relieve the gentlemen of all claims 
* againſt the concert-hall, preceeding the date of the aſſign- 
ment by the ſaid John Lee to them, before mentioned; as 
* alſo, of. all claims againſt. the ſame, or on account of any thing 
done or contracted by John Lee, as their Manager, /rom 
the time of his affignation to them, till he was turned out of 
the management.” Theſe words are liable to no ambiguity. 

It is thereby exprelly acknowledged, that from the period 
of John Lee's aſſignment to them, till he was diſcarded, he 
was their manager: And as the gentlemen were from thence 
juſtly ſenſible, that they were liable for the debts contracted 
by their manager, in carrying on ſaid entertainments; and 
as by the agreement with Callendar and Beat they were to | 
have the above mentioned ſum of 1350 J. paid to them, 
neat and clear of all deductions, it was conſequential and 
neceſſary to ſtipulate relief from Beat and Callendar, who 
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were thus to be ſubſti uted in their fall right, of all debts 
contracted by Lee during the aforeſaid period. 

It 1s ſaid, that this would have been a fooliſh bargain on 
the part of Callendar and Beat, as they could not know 
what the extent of theſe debts might be. But this can be 
of no weight againſt poſitive agreement: The amount of 
the debts contracted by Lee in that period, was by that time 
well known, of which they were willing to take the riſk, 
and for which conſideration muſt have been had, in ſe:tling 
the price that they were to pay for the whole ſubjects. 

By the ſame contract, the gentlemen ſtipulated relief of 
the following particulars, vz. 1f, Of the tack duty pay- 
able to Richard Cooper, being 14 J. flerling yearly. 2dly, Of 
all repairs to the concert-hall. 3dly, Of the ceſs, and al! 
other publick burdens. 4thly, Of the annuity of one gui- 
nea per week, payable to Mrs. Hamilton during her life, in 
terms of another decreet arbitral which had aſcertained that 
annuity to her. 5thly, Of the annmty payable to Henry 
Thomſon. And as your Lordihips have ſeen, that no ſuch 
relief was ſtipulated, nor no ſuch burden impofed in the 
commiſſion granted to Lee, tho' the reſpondents do not 
doubt, that it was underſtood or implied, that the profits 
of the concert-hall, which were not thereby afhgned 
to Lee, but which he was allowed to levy, thould, 
in the firſt place, be applied for theſe uſes and pur- 
poſes ; the reſpondents will be pardoned to conſider this as 
real and undiſputed evidence, in confirmation of the other 
proofs above ſtated, that Lee was no other than manager 
or prepoſitus of this concert-hall, under theſe gentlemen; and 
that the profits, from thence ariſing, were to be applied tor 
the benefit and advantage of theſe gentlemen, in payment 
and relief of the aforeſaid debts and burdens to which they 
were liable, and which were their proper debts. So that 
however, ex gratia to Mr. Lee, and in remuneration to him of 
the trouble he was to have in the management of this their 
concert hall, and of the entertainments therein exhibited, 
they allowed him the benefit of the ſurplus profits, this can 
never alter the nature of their right, or of that prepy11u's 


under which Lee alone did, or could act in the N 0 
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Theſe things being premiſed,by which the reſpondents are 
hopeful to have, in a great meaſure, obviated the argu- 
ment chiefly inſiſted upon in this reclaiming petition ; the 
reſpondents proceed to obſcrve, that the debt for which 
they purfue, is the accompt of furniſhings to Lee during 
the aforeſaid period that he officiated as manager under. 
theſe gentlemen, 1n printing and furniſhing the daily bills- 
and advertiſements for the entertainments exhibited in this 
concert-hall, which, as already ſaid, is one of the moſt uſe- 
ful, profitable, and neceſſary articles of expence, of any 
that can be conceived in a matter of this kind : And as the 
profits ariſing from theſe entertainments, during the afore- 
{aid period, are known to have been very large, they can- 
not but think it extremely hard, that any failzie or neglect 
on the part of Lee, in miſapplying the profits ariſing from 
theſe exhibitions, or the imprudence of the gentlemen in re- 
poling ſuch unbounded confidence in him, ſhould throw 
the loſs from thence ariſing upon the poor tradeſmen, who, 
bona fide, made theſe furmithings. . 

And the reſpondents humbly think they have the more 
cauſe to complain of this, that tho' it was univerſally 
known that theſe gentlemen were then become proprtegors 
of the concert-hall, and that Lee was only employed as ma- 
nager under them, no publication was made to certify theſe 
who ſhould make the furniſhings for the ſervice of the con- 
cert-hall, chat they ſhould have no- reliance for their pay- 
ment but upon Lee himſelf; tho' every principle of law, 
Juſtice, and reaſon, required ſuch publick notification, if 
any ſuch thing had been in view by the tranſaction be- 
tween theſe gentlemen and Lee. | 

The rules of the civil law-are expreſs upon this point, 
upon ſuppoſition that Lee was the P! epoſutus or manager un- 
der theſe gentlemen, which the reſpondents are hopeful - 
they have clearly eſtabliſhed to be the caſe. Juſtice re- 
quires it thould be ſo, and it is founded in reaſon. 

All the wrtiters upon the publick law, have eſtabliſhed 


the ſame principle in the caſe of ambaſſadors from one ſtare 
| to 


8 
to another: The ambaſſador's publick commiſſion is his 
credentials : His private inſtructions may regulate matters 
between his ſovereign and him; but the ſovereign of the o- 
ther ſtate to which he is ſent, is neither ſuppoſed to know, 
nor bound to notice what private inſtructions he may have, 
There is, at the ſame time, no evidence that the above 
mentioned commiſſion to Lee was ever delivered It was 
not found in his poſſeſſion, nor has any proof been offered 
that it ever was in his hands; and there is reaſon to be- 
lieve, that, in fact, it never was delivered. But whether 
delivered, or not, it was a private latent deed ; and how— 
ever effectual the clauſe referred to may be, to have ob- 
liged Lee to relieve theſe gentlemen of all the debte con- 
tracted by him for carrying on theſe entertainments, as they 
are ſaid to have allowed him the profits, third par: ies, who 
had no acceſs to know theſe private ſtipulations, have no 
concern therewith. —His præpoſitura, proved rebus et faclis, 
under the eye of theſe very gentlemen, one or other of them, 
for the molt part, preſent at every night's entertainment, 
was the commiſſion to which the lieges were to give atten— 
tion, and juſtified them in making the proper and neceſlary 
furnithings for the ſervice of the concert-hall. 
Had it been made known to the furniſhers that Lee was 
to be diſcarded, the uſual profits of one or two nights 
entertainments, weul-i have gone far to have paid all that 
was due to the accuſtomed furniſhers:—But being fumma- 
rily turned off, without one moment's previous warning, he 
had it not in his power to do them juitice, nor had they 
the means of operating their payment.—The only fund he 
had in the world, was the balance of the 500 J. in the hands 
of thoſe gentlemen, which ſome of the creditors, more for- 
tunate than others, having got intelligence of, operated their 
payment by arreſtment and furthcoming. Ihe reſpon- 
dents, willing to take their payment in the eaſieſt manner, 
followed their example; but the ſubject was pre- occupied 
by the prior arreſtments. They uſed their beſt| endeavouts 


to-operate their payment from Lee himſelf, and made he 
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quent remonſtrances to one or other of the gentlemen of 
the hardſhip of their caſe, in hopes that juſtice would be 
done them. That they were not forward to engage in a 
law-ſuit with ſo powerful a body, cannot be matter of ſur- 
priſe: But when they underſtood, that by the contract 
1758, Callendar and Beat were taken expreſly bound to free 
and relieve theſe gentlemen of the debts contracted by Lee, 
as their manager, from the time he made over his right to: 
them, till the time that they diſmiſſed him from the ma- 
nagement, they thought themſelves well intitled to demand 
their money from Mr. Beat, as the payment and relief of 
theſe debts was part of the price, or conſideration, that he 
was to pay for the purchaſe of theſe ſubjects. 

To this purpoſe, they brought their ad ion before the 
{heriF, where they prevailed, and obtained judgment in 
their favours. The defender removed the cauſe by advo- 
cation, and the Lord Ordinary was pleaſed to give judg- 
ment againſt them; but upon adviling a reclaiming petiti- 
on and anſwers, your Lordſhips pronounced the following 
interlocutor, 1oth December 1765, Repel the defence, 
* that the defender 1s not liable for the accompts purſued 
* for; but ſuſtain the defence of the triennial preſcription.” 

A reclaiming petition was preſented on the part of the 
purſuers, reclaiming againſt the laſt part of this interlocu- 
tor, © Suſtaining the defence of the triennial preſcription :” 
And documents were therewith produced, which, the re- 
ſpondents are adviſed, muſt be ſufficient to interrupt that 
ſhort preſcription. WH 

The defender put in his anſwers, and, at the ſame time, 
reclaimed againſt the firſt part of ſaid interlocutor, © Re-- 
**. pelling the defence, that the defender is not liable for 
* the accompts purſued for;“ and the ſame being appoint- 
ed to be anſwered, the reſpondents do not deſire to take a- 
ny advantage of its not being within the reclaiming days; 
but as the caſe ſtands preciſely where it did, they flatter 
theraſelves, that nothing has been offered to induce your 
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Lord ſhips to depart from the judgment already given upon 
that firſt point. 

The whole of the defender's argument may be reduced 
under two general heads; 1/, That the defender can be no 
further liable by his obligation of relief to the gentlemen, _ 
than the gentlemen themſelves would have been, were the 
reſpondents now inſiſting againſt them; that by the com- 

miſſion which theſe gentlemen are ſuppoſed to have grant- 
ed to Lee, it was expreſly conditioned, that they ſhould not 
be liable for the debts contracted by him. in carrying on 
theſe entertainments; and therefore, that the reſjondents 
can have no action for theſe againſt him. 2d4ly, That from 
the documents now and formerly produced, it appears, 
that the reſpondents did follow the faith of Lee himſelf, that 
the furniſhings were made upon his credit, and that they 
truſted to him for their payment. 

In anſwer to the firſt of theſe, the reſpondents admit, that 
the defender is no further liable to them than the gentle- 
men themſelves would have been. But they have main- 

4 tained, and they hope with ſucceſs, that was the queſtion 
1 now with the gentlemen, they muſt have been liable: That 
Lee was the præpgſitus, or manager under them, not merely 
by virtue of the aforeſaid commiſſion, ſuppoſing it to have 
been delivered, of which there is no evidence, but rebus et 
factis, by his being præpoſitus huic taberne. And they have 
further proved,iby the gentlemen's expreſs acknowledgment 
in the contract 1758, that Lee was their manager during 
that whole period. And therefore, without repeating the 
authorities formerly ſtated and referred to upon this point, 
or the general principles of the laws of all nations in the 
queſtion of præpgſitura, they ſubmit it to your Lordſhips, 
without further argument, that as the prepoſitura itſelf pro- 
ved rebus et factis, was the cnly commiſſion which the 
lieges had acceſs to know, it does not concern them what 
private ſtipulations were between the inſtitor and the prepo- 
fitus. Theſe may be available in queſtions between them 


ſelves ; but third parties, who contracted with the prepy/- 
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- tus de re prepoſita, are not concerned therewith. And, ta- 
king the commiſſion as it ſtands, it is apparent how ſhort 
the ſpecial matters therein mentioned are of the powers and 
authorities with which Lee, as manager, muſt neceſſarily 
have been inveſted. 

The other point which is moſtly laboured in the defen- 
der's reclaiming petition, as ſuppoſing the reſpondents to 
have made theſe furniſhings merely upon the faith and cre- 
dit of Lee himſelf, is founded upon a principle manifeſtly 
erroneous in point of law, and contradicted by daily prac- 
tice, both in the caſe of the magiſler navis, and the præpyſi- 
tus tabernæ. It may not happen in one of a thouſand in- 
ſtances, that thoſe who contract either with the magiſter na- 
vis, or the prepofitus taberne, have the means to know, to 
what particular perſon or perſons either the navis or taber- 
na do belong. If they contract with that perſon to whom 
totius rei cura eſt mandata, and who is in officio acting as 
ſuch, however indiſputable it may be that they primarily 
follow the faith of the perſon with whom they contract, 
and may have no knowledge that either the navzs or taber- 
na belongs to any other perſon, the law ſubjeRs, in the one 
caſe, both the exercitor and magiſter, and, in the other, 
both the præpoſitus et preponens, to the performance of all 
the obligations, and payment of all the debts which the 
magiſter or prepoſitus have fairly contracted ſuper re prepoſita. 

The ſubtilty of the Roman law did not allow the actio di- 

recta, but the utilis actio, to the exercitor, or dominus tabernæ, 

ex contractu mag iſtri uavis, vel prepoſiti taberne ; hut the laws 
and practice ot all modern nations, throwing aſide this ſub- 
tilty, have allowed the ado direfa in both caſes. 

This is ſo much iti juris, and fo eſtabliſhed by every 
lawver who has wrote upon the ſubject, as renders it unne- 
cellary td mention authorities; and if the reſpondents are 
rightly adviſed, not a ſingle authority or recedent can be 
produced, where this diſtinction was allowed of, whether 
the furniſhers, either to the navis or taberna, relied upon 


the credit, or followed the faith of that perſon only with 
whom they contracted. 
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And whatever other privileges are by law or practice 
allowed, either in the exercitoria or inſtitoria actio, the re- 
ſpondents apprehend, and ſubmit it to your Lordſhips, that 
the ſame principle obtains univerſally in the common caſe 
of every mandatum. If A gives commiſſion to B to pur. 
chaſe goods from C, tho' C knows nothing of the commiſ- 
ſion, both will be liable to him for the price; B, ex contrac- 
tu, A, ex mandato ; tho' C was quite ignorant of the com- 
miſſion, and followed the faith of that perſon only with 
whom he contracted. 

If theſe principles are juſt, and if both the gentlemen 
and Lee were liable to the furniſhers, the one ex contractu, 
the other ex mandato, whether expreſſed or implied, it can- 
not liberate the one, that the furniſhers endeavoured in the 
firſt place to operate their payment from the other : This 
would have been no defence to Lee, had the reſpondents 
firſt brought their action againſt the gentlemen ; and there- 
fore it can as little furniſh a defence to the petitioner, as in 
place of the gentlemen, that they endeavoured in the firſt 
place to recover their payment from Lee, 

The defender has beſtowed but a very few words in an- 
ſwer to the purſuers reclaiming petition upon the point of 
preſcription. He admits, that the documents produced 
would be ſufficient to interrupt that preſcription as againſt 
Lee, tho? he is pleaſed to think that they ſhould not be e- 
qually available againſt him. But the reſpondents ſubmit 
it to your Lordſhips, that in as far as there are termi ha- 
biles for this preſcription againſt all or any of the three ac- 
compts purſued for, as both the gentlemen and Lee were 
equally debitors therein; interruption againſt any one of 
them, or document taken from any of them, muſt be ef 
fectual to preſerve the right againſt both. 

The reſpondents cafe falls under the exception, where 
they prove the debt by writ of that perſon who was him 
{elf the contractor, and prapgſitus by the others. 

In reſpec} whereof, &c. 
ALEX. LOCKHART. 


